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Introduction and Summary

'l"b.is mhmission is made in .support nfthe proposed Local M'lrketing Agreement
(LMA) between WTTB Channe128 and WSYX Channel 6 in Columbus. Ohio. WTrE is owned
by Sinclair Broadcast Group, Inc. (Sinclair). WSYX is owned by River City Broadoasting. L.P.
(River City). The parties' objective in concludmg the LMh is to allow WSYX and WTI'E. the
third. and fourth~Tankedstations in Columhns, to compete more effectively with the other
stations and other mr.dia in the market fur lOc:;:ll advertising dollm. A'S explained below, on t:lm
basis ofSinc1llrr's experience with LMA.'l in other markets, the paTttf:'-S expect that this LMA will
not only enhance the two stations' comI"~tive:nessvis-a-via their other media rivals, but will
also generate real efficiencies and signific.ant benefits for advcrti:r;ers.

These benefits will nnt be achieved at the cold: I)fhigber advertisin& IJrices or
lower output in Columbus. We diliC:llSS three reasons for tMs conclusion. First. in a properly
define:d relevant market the cambiIJed WSYXI\VITE share of advertising revenue.'l is simply too
low to raise competitive concetD.S. Second, even if, contrrrry to all available evidellC'.e, the
relevant market for purpO:'le:5 ofanalyzing this tm.nsactinn were defined very narrowly~ as
hroadcast and cable local television advertiBin~. the: parties' aggregate shrrrc: would stili be
below the level the Department bas indioo.red in ra,ciio merger cases is sufficient to give rise to
anticompetitive conce",s. Finally, even ifthat threshold were met, the two potential
anticompetitive effcct~ the Department h~ identified in such cases are not present here,J/ first.
the heterogeneity and perishability oftelevision advenisi~preclude the possibility that the
LMA could facilitate r:ollusion among the Columbus stations. Second, the nature oflooal
television programming (which, unlike radio fonnats, is designed to apPf'.al to a wide variety of
demographic gmllps) and the foct tha.t WTTE and WSYX are not each other's closest substitutes
in any advertising daypart would prevent dther stmion from being ahlc: profitably to raise it<!
rates unilaterally once the LMA wa:l in plf'\Ce.

In view ofthe substantlro efficiencies and tldverti:leT benefitS the LMA i! e~eCled
to ~enerate, and the absence of any likely anticompetitive cffect~, the Department should. clear
this transaction expeditiously.

Overview of the Transaction

The proP01lC".d LMA was originally part of a transaction notified to the Department
an April 11, 19%, under which Sinclair agreed to acquire for approximately $1.2 billion
substantially all of River City's assets. Those t18~et.~ included the non-license a~~ets ofWSYX-

II ~ Hon. Joel I, Klein, "DOJ Analysis ofRadio Mergcr~," Speech presented at the:
ANA Hotcl, Wa~hington,D.C. (Febl1lfl1'y 19, 1997) at 11.



TV in Columhlls, Ohio. The A9set PUTChase Agreement (the "Agreement') provided that
Sinclfrlr wou1d program WSYX pUrlll1C\D.t to an LMA, under which Sinclair was to obtain the
rights to lIdvertisillR revenues generated by that programming}1 In addition. the Agreement
transferred certain employee: contTacts and assets to Sinc:lair and provided that the parties, upon
closing of the transaction. wnuld ente:t into an Option Agreement under which Sinclair would
h1lVe the option to purcha.~ WSYX's remaining 1l,SS&S, including its Federal Communication
Conunission (FCC) bmMlc.ast license.

The Dc:p1lrtDlent subsequently communicated to the parliC"s that itwould need
additional information in order to evaluate the cmnpetitive effCCb ofth.e LMA. In order to allow
the other parts ofthe 'trnnsaction to proceed. the parti.eg agreed to modify the Agreement to
eliminate the provisions relating to the acqui:ontion of the WSYX a'l~ts and the ColumbulI LMA
and to submit ;joother Harr..-Scott-Rodino .filing ret1ecting this modification. In 'addition. the
parties committed 10 provide the Department with thirty days written notice before entering into
an LMA with WSYX, aloug with a cnpy ofme propo:'led agreement, They also agreed that if
within the 'thirty-day notice period the Department were to request additional information and I
doouments c.ouceming the proposed LMA, they would not ;rup1ement the LMA until 20 days
after they had substantially complied wim the Department'!I rc:quest. (Tab 1).

l'ursuaut to the:!lC IlnderUlldngs the parties are now submitting to the nc:partment
'the enclosed "Time Brokerage Agreement'~ (the LMA). (Tab 2). The LMA commits Sinolairto
provide WSYX with at least..166..hours.of.progra:Dll.'cing pe.r week and in exchange emitles the
C'.ompany to receive a monthly fee, as well as all the advertising revenues derived from the
programming it supplic.'l. Sinclait and River City contemplate that, absent ~ material breach by
either party, the LMA will continue until the date ofccnsumma1ion of th~ purc.h2.se ofWSYX I
assetS, as provided for in the Asset Purchase Agre~entand Option-~.ement) or until the \
expiration ofthe excrdse period contained in the Opnon Agreement. \

:Reasons for the Proposed LMA

WSYX (an ABC affiliate) iUld WfTB (a Fox 8ffiJi~te) are, and have been fur
many ~ars. the third and fourth-ranked televisioD broadcll!t ~tions in ColumbU:'l. The top­
ranked station, WBNS (the CBS affiliate), is owned by the Di!lpateh Printing Co ("Di5patrh").
Dispatch also OWI!B the principa.l daily newspaper in Columhus, 1'hfl Columbus Di.'Jlfltch, as well

~.; Under the FCC's duopoly ntle, television station. owners are prohibited from
owning more than one station in a given local market or nMA. The FCC rules do, hO'\lYCVC"J:,

pennit the owner ofone station in i't market to progtlml a second station in the same rnatkrl
pur~ullnt to an LMA.
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as two radio stations," and it recently launched an all-.news cable channel, Ohio NeWS·Network
(ONN). WBNS is particularly r10minant in local Dews, which typically eencrm.es 3545% of l1.

televi:-iDn station's local adve'.rtisinS revenue; its ~ws ratings exceed the rntings for the VJTI'F.
and WSYX newsca.sG cntnhined..

The second-ranked station js WCMlI. WC:MIl i:. au ovmed-:md-operatcd NBC
station. NBC also owns and programs the cable channel$ CNBC and MSNBC) both ofwbicl1 are
carried on Columbllscable systems. 'Thrr.e yem ago WCMH entered into a local marketing
agreement with the. fifth station in the market, WWHO.~ WCMH is the dominant lIt...-tion in
prime-time: NBC shows consistently elm over halfofthe :l1ots in the Nielsen rankings ofthe
top 20 shows during this daypart. Revenues from advertising sold on prime-time programs
typically aceOlmt for 15-25% of8. network affiliate's revcnuc:~.

.. . . . - .
WT'tE and WSYX nre currently at a SUhllT<IIltial disadvantA~c in competing for

advertismg reve:nu.e in Columhu!ol. Neither station owns or is affIliated with an~thermedia
property in the market. As a re-.:sult, neither station hl\S access to the cro5s-promotional and Qf0311­

sellinp; opportunities availahle:: to its over-the-air tele:vi.sion com.petitora. In ~ddition, as two of
the weakest nationsmthe market, both WSYX and "WTTB face increa,iT\8 competition for local
advertising revenues from other media, including c"hle television and radio.!! While exact

- nHmbers. al'e -aot-ll:v8ilablc. it ig·our··underatanmns that Time Wilmer Communieatlons and '
__ Coaxial,_thEl.i\\ro..principal rahle sy.stImlBJn C.olllmbus.,.hav.e.experienced consistent .growth. in

Jncal_~eJ:tigiDg.xev.eDUe over the-past.fe;w :y,C8rll; indeed,.,alLor .most of-The businesses currently
advenising OD the Columbus cable systems in the past placed their commercials on over-thc-flir
television. With resptX:t to radio, the consolidation pennitted by the 1996 Telecommtmica1iODS
Act has enabkd that medium to become even more competitive with local. television; Jacor, for

. ... ._ _ ..example,..:re.cently plIl'c.hase.d sey.en...radiJ'l st.ations.in Columbus.and can no.w pitch pacbges to
advertisers that offer broad reach llS well as mrgeted demographks.

1/ WBNS·AM and WBNS-FM.

!/ WWHO ha.'1 recently been aold to Paramount. As a result ofthis transaction, the
parties.expect that the LMA with. WCMH will be i1isoontinued and that WWHO will become i'l

UPN a1'filiate. WWHO is r:urrently a Warner Brothers affiliate.

~I When advertisers decide to reallocate their spending among the mix. ofmedia t1ley
use, it is typically the weaker finn:'> (i..g., their secondary or tertiary buys) in the met1i1.lm in which
spend.ine is being reduced that suffer the most. Because WSYX's and WTTE'S pTograms
generaUy draw lower ratings than no those ofWBNS and WCMH, spots on their :'ichedu1es are
lesslike1y to be viewed as "must buys" and retained wncn advertising dollars are shifted to other
media.



The parties' object in entering into the LMA is to level the playing field in
Columbus and enable WSYX and.WTTE to com!lete more effectively for advertisers with the
other media in the: mllrket. Sinclair has had extensive experience operating LMAs in othe:r.
comparably sizal markets. On the basis of that experience, the parties ~cct that the proposed
LMA will cnhi'lIlCe the stationa' comp<;titivenesll by allowing them. to achieve subste.'ntill1
effioiencies aryn in the process will abo yidd significant benefits for advertisers. The projected
efficiencies <IIld advertiser benefit.'! are outlined below.

• ExpAnded output of local newll. In anticipation of the LMA, last fall WSYX
and '"WlTE entered into Ii News Pwduction Agreement (Tan 3), under which WSYX agreed to
produr:e and staffa nightly 10 o'clock news program over WTTE's facUities. This agreement has
rc~ulIed in the introduction. of!\ fifth .late-evening ncwsca.o;t in Columbus, whioh has been very
successful (addin~ 2,:3 Tle'WS rating points to the market) and has increased the ;n~.ntory oflate­
newS spots available to advenisers.

Ifthe lJMA is not approved by regulatory authorities. it is unlikely that the ne"'?
produeti51ll t!grc:~!"CI.1t will continue beyond its 1998 expiration date. The Brrnngement is simply
uneconomical for WSYX absent the savings anticipated from implementatlon oftbe LMA. As a
result, the WTIE newscast (and the additionalluverltoty it provides) will likely d.lsappest ftom
the mtll'ket if-thc-J::;:M:A-is blocked:-the-cost 1n-WFTE-of-independently-prnrlucinS'a 1-0 o'clock
news :'o\"Ould be prohibitive and it i9 highly "nlikely that another Colum.hlls station would agree tp

-fl1'0ducene~ fur-.w.TTE·for a·fQe·r.eIIlote~y:-.clGse...to. wbat WS~.brt'l charged.i'

On 1he other hand, appmval ofme LMA would fadlitate the improvement ofhoth
stations· news products because the costs of upgraded equipment. more experienced personnd I
and additional facilities could be sjm'ad over two outlets milicr th;m one. These improvemmts
would directly benefit adve:rti:sCI'S by eenerating more rating points in this daypart and o:f.feo:ring1a
mor~ competitive alternative to the much higher-rated WBNR and WCMR newscasts. In. \
addition, me cost .savings achicveci throuBh the LMA may pmmt the two stations to increase J
further the inventory of latc news spots in Columbus,~. hy expan~ the 10 o'clock Dewse t

t.o an hour or by introducine a 6:30 p.m. news, fl.!l Sinclair has done in other markets in which. it
operates LMAsP

§.f SmclIDr estimates tha.t introducing a 10 o'clock newscast on its own would cost
WITE $2 million in capiTal expenditures :lY"I1: equipment and $1.5 million Pf".r year for operating
expenses. By c.ontrast, the fee WTfE pays to WSYX under the News Production Aweement jll

only $400,000 per year.

Z/ .s.~ ~. Jon Lafayette, "Two Baltimore Stations Put Spin on LMAs," El~ctr()nic

Media (March 24. 1997) 1997 WL 8289143 (describing the addition of a 6:30 p.m. newscast on
one ofthe Baltimrm:: stations operated by Sinclair pur~[ to an LMA).
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Cost savings. Using its experience in other LMA markets ItS a et,ide, Sinclair
anticipates flllIlual savings of $1.6 million (or 10% ofthe stations' total operating expenses) as 11

result of the conso.liro.tion in Columbus. The principal reductioIl!l8Ie expected from the
elimination ofdU.flHc.ative staff in engineering, traffic, sales and general administrative poSitiClDS.
In addition. f:linclair expects to be able to reduce the stations' promotional expenditUres'by 10­
12% onc::c: they are able to make their advertising purchases jointly. Finally, consolidation of the
5tatiOns in. one facility should result in a 1':ubstantial decrease in payment.. for, inter alia. rent.
insurMlce, property taxes and utilitie~.

_. .-' .-. -_ .. Cl"OSII-pTOD'Jotion.-Asnoted.a.bo'le, both-the top-ranked Columbus telcvi~ion

:itatl.ons own or are e.fiiliated with other media outlets in the market. The.lr affiliatioD1S aflbrd
those stations a form ofme advertising that WSYX 811d W'ITE do nol enjoy, WBNS. for
c::xample, benefits from the "lbility to promote its programmjng in the Dispatch,lI on it'S two ratUo
stations, and on ONN. Similarly, WCMH and WWHO hi'lye benefitted from aggressively eross­
promoting each other's programs, particularly their ,niehtly newscasts, and even after WWHO
becomes independent WCMH "WIll continue to enjoy cross-promotional benefits frOID NBC'g
0Wller:ship ofthe cahll:: channels CNBC and MSNBC,

The LMA would provide ft me:'lus for WTTB and WSYX to mdress thls
... -imbalance-by-allowing them to'promote theirprogramming'over two stationl' and thereby

.... -potentia1ly~incr:ease-theit-combined .audienc.e,..as ~eweIS-of.one...st.ation. an:..made. aware of
--'. e:ffeJ.iBgs-an t~·othet. station that-may appea.l-to mem..Sinclair has witnc.'srothe salutary effect

ofcro.!l.'!-pmmotions in some ofits other J~MA'd markets: in San AntonIo, fot example, the
retin~s ofthe San Antonio Spurs ~ames on one of its LMA stations. KRRT, have clearly
benefitted. from the prODlQtional5Pots nm on the Dallas Cowboys games e&ried by Sinclair's

.- ....owncil.station,..K.ABnJL - - - - - - - - -' -- -' - .'-- ..-

Sales ananagement cODSoUdation. Ifthe LMA is approved, Sinclair e)q)ect~ to
rdi3in both stations' sales foree!! hut to consolidate their man"gement by appointing 1'1 :lingle
director of sales (DOS). This consolidation should allow th.c .'\t~tions to compete more
l:::ffectively for advertiser dOni'lfS by giving the DOS better .information about demand and supply
c.onditions in the market and more flexibility in developing lltttacrlve advertisin~ prlCkllgcs,
advantages that the domina.nt station in ColurnbWl, WBNS, already enjoys by virtue of its
affiliations with other .loC"..u media.

5/ Advertising space on the page In lhe Dispatch that oarric.'! the daily television
program p;1.1ide, for example, is not availahle for sale to any Columbu.~ :;;t;'ltion other than WBNS.
.s.~~ Tab 4.

2./ See alsn Lafayette, supra note 7 (de.<j(".ribing Sinclair's plaruJ for its owned station
in Baltimore to C1"O~S-pIomote the neWSCfL'lts on it.. LMA'd station).
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At the moment WTTE is often tnt: fourth call for advcrtist'IS looking to buy time
on the local Columbu... stations, and there are numerous flnns that do not use WTTE at all fo,.
their television M." Ar:cordin~y, although elll advertill~ may have a dE'JDographic and flltinS8
t3t,Ret that some nfWTTE's shows could hdp achieve, WITE neverthdess might be shut nut of
the buy bec!1u'Ce the advertiser has only cont::mted the top three network affUia'tes ar thiDks nf Fox
shQ...wS ~ 8P.peaJing only to young 8du1t~. With.me LMA, ifwoM ofthis buy came into WSyx'
the DOS·could. use the infonnation to h1Ive WTTE's salespeople :ombmit an ap,propria.te avail m
the advertiser or to direct WSYX'.s sales sTaifto try and~ vrrrE's shows included. The same
thing cnuld be done for adverti:serN who approach W11'E. hut not WSYX, and hllvc needs that
coulif. be met by.IlGlD8-ofW-SY-X':o-.programs. -

Sinclair htu obsC'.IVed this sOrt ofctoss-feiti.Ii2ation ocC\UIing in. the other markets
in which.ir operates LMA.... In San Antonio, for example, KABB (a Fox affiliate) may get a call
for :its prime-time avtills which does not come to KRRT (a UPN affiliate) bcci'l\lse the latter is a
lower-ranked station in the market. In these SituatiODS, the DOS has alerted th.e KRR.T staff to
the inquiry and encouragC'.d them to call the advertiser and ask for the opportunity to compete on.
~. bUy. .Adyertisc:r~ in: Columbus similarly report that WCMH has ncqnt'ntly used the nwket
intelligence received by its account executives to hoost sales ofspots on WWHO.

- - --- - - -T'hetMA wiU'1l18o-enhanc~the-stati:ons'-compctitiwnf".ssbyproviding the DOS
_.'Wiih..gJeater~i)ex.ihilit;Y- to-assemble packages...of-attraetive-prog,ramminB-.fro: .acJ¥ertisera I'md offer
.' .. -disoetmts~far-:h.igh-vQlume pUlchfl.SG8;~F.or-.e:xample, together WAYx..and WTTE have a.

sizeable inventory ofpopu1~ sports prosra.mm1ng: with the LMA they could offer advc:rtillers in
one transaction tailored package9 ofdesirable spots running on both stations. In addition, by
ermbling the DOS to package spot:'! on the two station:;' late new!\C".asts for advertisers :!lCelciDg to

-buy-that-Ai'l1Partrthe LMA 'Will create a more viable alternative to WBNS and WCMH, whose
neWNC1lSf's consistently place #1 ami #2 in the Nielsen ratine$ and draw almost twice the audience
attrar:t~d by eJther mYX'/l or WTTE's news pro~am.

Complementuy programmiD2. In other markets, Sinolair hll:!l 1'i11c-.c.eeded in
in~asinB the aggregate ratings ofIts owned fl11d LMA'n stations by running complementary
programming Ci&, shows thaT. appeal to somewhat different, rather than completely overlapping,
demographics) in thcirnnn-nerwork dayparts. In Bllltimore, for example, prior to the L.MA of
WNW, the Sinclair-owned station (WBfF) flI1d WNUV ran similar types of :c;nows 0&,
sitcoms) durine' the same: dayparts. After the LMA, however, WNUV began to run programming
tha.t appealed to a yOtmger, more urban and ethnic audience during tho~e time periods. Hy
contrast,'WBFF continues to run sitcoms. whic,h are ge.ured more to lIuburban viewers. The
combined ratinp;s afthe Baltimore stations in these dayparts have improVed with 'the LMA. thus
making them more atttaet:lve to advcrnsc:'.I"S. Since the LMA was introduced in 1994. the :romons'

lQl
share."

The latter practice is sometimes ,.r:ferred to in the indillltry 3.."i "packaging for
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combined share ofloeal anvertising revenue ba."! erown from 32% to 34%. RIl increase of 11 half­
point each yeM. While the number ofdaypart.~available for this kind ofcounter-programmiJlS is
more limited in Columbus because WSYX and W'I1'E, as ABC and Pm!". aff1liates, receive more
hours ofnetwork programr.ni.ng that the stations in Baltimore do,llI :11tlC.lair nevertheles3 expects
that beneficial results can be achieved by applying the strategy in. the time periods oommonly
reforred to il..'Ii "early fringe" (5:30-7pm),l~ ~cesB" (7-81""') and "late fringe" (11 :3Opm.
past midDi~ht).

• Digital cODversion. JnApril of this :veer, th~ FCC Voted to require broadcasters
to equip their filcilities to trlUUlmit nigital prowamming ace.online to a strict schedule. Major
network a:fflllates in the top 10 )'nllrb.ts have until May 1, 19~9, to get a digitDl signal on the air.
Affiliates in markets 11-30 have 'mill November 1, 1999. All other commeroitil :tUItions,
inclnding those in Columbus, have five years fu complete "the t:l'lmBitionP/

The estimates ofthe investment required to convert a television stadon to digital
v;uy widely, but are in the range otat least $3~S miIlion.W Sinclair projecto; thaI if, as is plamjcd
under the LMA, WSVX and WTT.E were operated out ota single faciJi1y, the digital oonYeJ"8iOn
of the stations would cost Sl~2 million less and. could be accomplished much more quickly than.
ifeach station were to be upgraded seplU'8tdy.JJI In Pittsburgh. for eXi:UJlple, where ~inclair

recently consolidated the operations ofit"! owned and LMA'd stations in one facility, in addition

llt Network programming /tt".c.ounts for 20% end 40% of W'ITE's and WSYX's
schedulell, re.o:pectively.

Jlf .s.e~ Chris McConnell, "DTV: The Worle Begins:' Brnac/casrtng &: Cable 6·7 \
(April1, 1997). Accnrding to the TV & CaMp. Facrbook, Columbus is 34th largest market in tile:
coun~. I

ll/ ~ McConnell. supra note 12, at 7 (reporting ABC Vice President and DireOto~
ofF.ngineerlnS Robert Nile3' cmimate that it will oost $l-4 million per station10 i'lchieve the
u1"8T.l'Ide); Diana Mermiea8, "Rnben Wright Q&A: ChllUeJlges ofa New Age," ElecTronic Media
1, 1?- (May 12, 1997) (quoting the estimate ofNBC President and CEO Robert Wright that it will
cnst "$3 million to $5 mUllan a station" to convert tn i1igital). Other estimates are even higher.'
The NAB, for example, has predktl!d that the "average cost to convert [8] station 10 digitaJ fJI1d
high definition television [will] be more than $R million," Publio Droac{c.asting Report (4/4/97)
1997 WL 8585664.

ll{ In this regard. it is wonh noting that the FCC has recognized the hendlts of
cooperative arrangemenbl hetwee.n broadcasters designed to spread the costs Mel <lc:celerate the
introduction of digitdl programming and has indicated that it will "look with f;.,vor on such
?1mmgements." federal Communications Commi:'l~lon.,In J'e Advanced Television Syslfnns and
Theil' Effect upon the F.,;:ci,fting Television Broad(:(1st SenJic(iI, MM Dkt. No. R7.268, Fifth Report
and Order (April 21. 1997) at 27.
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to building a neW!' l'lmdio to accommodate the launch oia 10 o'clock ncw:sc.ast for the, Fox.
affiliate. thc company decided to instsll the tcclmology and equipmentnecessary 'to make both
station! dieital-ready..Ul11le price-tag of the addition and upgrade W'Il.I\ apprmdmately $6 m;1Jion,
which is $4 million less than it would have COst 10 convert two sCfl~tatr: facilities, and which
Sinclair deremrlned was a. cost-effective investment only beCllu.~ ofthe presence of t1w LMA.

The consolidlrtion Ilod upgrading offaoilities that the LMA would etIect.in
Columbus is especieJ.1y import.l'mt for WTTE and WSYX, bcc(luse they are already considerably
hehind WENS and WCMH in terms of advanoed equipment and technology. For example,

··neither station hoo a Doppler.radar~ satellite truck or news helicopter; WBNS ODd WCMa both
do.

_.Bccau.5e WCMH is an JlWC owncd-<md-operated station. Sinclair expectR that it
will move quickly to make the conversion.w Similarly, given its deep-pocketed owner ami
position as the top-ranked station in Columbull, the::re is little doubt tlUlt WBNS will convert to
digital well before the five-year deadline. Th~ WTTElWSYX LMA would thus have the double
advan~e ofsecuring the stations' ability to rem.ain competitive with the otlu:-.r Columbus
statlon-; infu the~~ centUry and ofmaki~g·their·conversion to digital more cost-efficient and
timely.

-' .-Com.petiilire.ElTeA!t$.- _.-. - __._._._ .-- _

As the Depflrtment has recognized, once the parties to a horizontal a.greement
have: demonstrated that their arrane;c-.ment has the potential tn produce substantial proeompetitive
bc:n~fits. no violation of the antitmst laws can be madc out unless 'the aJTallRement also llppears

-")'ikeLy to...ruuze significant.anticnmpeti.ti~e..e1'fect9.l?LAs..disC11ssed above, on the basis .ofSmclair'll
extensive experience with LMAs in other markets, the Pllrties expect the Columbus LMA TO
yield efficiencies that "Nill hnth enhance the stations' competitiveness against stronger rivals and
improve the offerings avaUable. to local advertisCT8..

JJj w. "Digital Dorn.ain in Pittsburgh." Broadr:nsting & Cable 28 (April 9, 399'7).

J.rv Tndeed, FCC Chairman Reed Hundt has praised NBC in panicular for its
commitment to accelerate the digital. upgrade, of its owned-and-operated stations. ~ Separate
StatemenT of Chainnan Reed E. Hundt, Re: Adoption ofDigital Television Allotment and
Servi.c.e Rules Reports end Orders (Aprl13, 1991) at 5.

J:!.j & BOD. Joel I. Klein. "A Stcpwi:'le Approach to i\ntitrost Rc::vip.w ofHotizontal
Agreements,') ~pr:,.('.h before the AmericanR<,r Association's i\ntitrust Set:ti.on Semi-Annual Fall
Policy Program, the, Westin Hotel (Novcmbl:r 7, 1996) at 15.
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A(lcotdin~ly, in. order to have Q basis for. c.halle:n~ing this 1I'an.'iI\('.tion, the
Department would need to show that the LMA is }ikdy to have substantial adverse effects on
r:ompe1ition for the sale oflocal advertising in Columbus. The attached white paper by Drs.
McAnneny and Baunwm ofEconomist5, Inc. explains in detail why such R showing simply
cannot be made in this case. In addition to di.:;r.ussing further the efficlC'.IlCies outlined above. the
paper makes four principal poinis.

First, Drs. McAnneny and Baumann determ..inc that 1he appropriate relevant
matket in which to measure the competitive effects of the LMA is local advertising in all

..Columbull.media, including o.v.er-:thc"lJjr and cable television. TWO, newspapers, direct mail and
outdoor. This conclusion is based on. interviews with numerous buyers of loce! advertising in
Columhns, data l'evealing the hi'ltorical patterns ofJnedia u.c;age in Columbus. and two
~ov.omd:ri~stU4ies of the effect oftelevision-station concentration on television l'ldvenising
rtltell ~nd profitability. COU5idcreil. in the context of thi~ market, the combined share of WSYX
And WTTE Slations is less1han 7%, far too smell to raille competitive concerns.

Seoond. Dr~. Mc.Anneny and Baumann. find that as the market definition is
prngreossiveiy nmowedhy C".xcluding vanous media. the aggregate WSYXIWTTE share does not
re-.ach the levels that have in the past attracted DOJ !\c:rotiny until the definition is confined to

... -braadcQ£t aDd-eablC"1:l:1cvision,--Even-usin~ this ar-tifiGinlly. nmBW definition;·the ·stations'­
r.ambined share is only 33.9%, which is below thl!' 35% threshold the Mcrger Guidelines require
before potential ~arm from unilateral effects mJ'l)' be found and is also helow the post-aoquillition .
shares in the radio. mergers that DOJ ha3 challenged to date. In addi1:lclll, Drs. McAnnenyand
Baumann note that even the 33.9% figure li1c:c:ly overstates the parties' competitive position
became it does not take into account either the accelerating shift ofviewers and advertising I

..,dollars tQ.cab1c OLthe..pQtential entry .of11. sixth commercial televil'lintt station into the ColumWs
muk~ \

Third, Drs. McAnncny and Baumann consider the possibility that:. by facilitatinl
collusion mnong the local televi.llinn stations, the LMA could result in higher advertilling prlces\
in Columbus. They show that, I\.S DOJ appears to have recngnized, collusion in advcrtisins
markets generally is difficult bE::cause ofthe heterogeneity and perishability ofthe products.
They then explain why this conclusion is equally applicable to television spots in Columbus: ilia
spoto; are sold through private, individualized negotiations; the prices quoted change constantly
dc:pending upon the fluctuations of supply and demand in the marketj and there: is litUe
t17I115parency with respect to the rates advertiser:!! aetnally pay. for a given commt".rcial.

Fourth. ao;~mming o1"R'l-l(mdo that the parties' combined revenue share met the 35%
threshold necessfll"Y fo1' unilateral effects to be ~D issue, Drs, McAnncny and Baumann explain
why a stmteliY ofTtllsing rates at one of the stati nDS while keepine const;mt the prices charged by
the other station would not be profitable and therefore should not be fl. (·ause ofcompetitive
conoern. In order to have any hope of success, that strategy would Tequire mat WTl'E and
WSYX were the closest substitutes to each other for a large number ofadvenisers: otherwi.'ic,
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giVJ:'.D. the high variable Contrihlltion mar~ins from tdtwision spot sales. the defection of even a
~ma11 number of advertiser~to other stations or media would be enough to render the prioe
in.crease unprofitable. The c::viden.ce, however, flTi:'.dudes such a finding. Fnr example, none of
the advertisers the economists interviewed stated that they '\Fiew WIlE and WSYX as their top
two choices for wgct.ing any demographic or conveying the message of any client; on the
contrary, most said that they consider all the Columbus stations interchangeable and contact all
ofthem. fOf avails on every buy. In addition, because ABC sup'plie~ its affiliates with much more
daily network fl1'(Igramminp; lhan Fox docs, there is a significant amount ofnon-overlatt in
WSYX's and WTTE's prognmuning. Furthermore, aocording t.o recent Nielsen and Scarbotough

--r:epart!•.ws-YX-and w:rn; I1I"e not-rn.nked first· and·second-for.any-demographic in any daypart.
More generally, there simply is no f'i'rallel to the threat to O'ldvemisers DOJ 1wI perceived in
fadio-merger cases from the con~nlidationof two Of more stlltions broadcasting the ~ame fonnat:
commercial television station1'l all. carry 3.variety. ofprograms that appeal to different audiences -­
none ca~s exclusively to a single demographic.

Even if the1'e 'Were a subset of adverti..:.c:rs for which WSYX and WTTE were the
._ _.two fayori~ suppliers. the .~i('\ti~ ~1.~oul4 not pn:l:fit.llbly impose the price inCfease unless they

~.re able to identifY the buyers in this group and sllccessfully price discriminate against them.
As Drs. McAnneny and Bamnann explain. the obstacles to price discrimination are almost
ce.n:ainly insu.rmountahle. In the "first place, identification of the captive advertisers would be

-rlifficult,..if.notimpo~~i.1:lI~,because most buyers include other sttltions and other media. in theiT
campaiWlS and shift alloc.ations frequently among those media. In addition, many ofthe loc.~l

advertisers in Columbus make their bUY3 through intermediaries~ advertising all.encics and.
media buyers) who would be able to raoogniz~ and resist the attem.pn:d price discrinliMtion. The
same is true for the typically large and sophlsticated finns that purcha"t': spots direotly from. the

_.. _ .station~dveIIiseuhat.felt..v.ulnetllble..to.price..disorimin.a1inn.cou1d..eaBil.y. hire an _
ap;ency to make its buys without revcalinB its identity.

Conclusion

As the only television stations in Columbu.., not affiliated with anoth~.r local media
property> WTTE and WSYX an: cnrrently at a substantial disadvantage in competing for
advertising revenues with the other ove.r-the-air television stations. In addition. they 8X'e facing
increasing C(lmpetition for advertiser dollars from other media in the market. including cable
tt:Jevision and radio. The proposed LMA \-..ill help the: parries overcome thioll lvIndicap and., as
the Sinclair experience in. other LMA market~ demonstrates, should yield significant efficiencies
and benefits for advertisers.

The stations' enhanced compc1:itiveness will not come: Ilt the cost of higher
advertising rates or lower output. As the white paper explains, the st21tioIlS' combined shaTc of
the properly defined relevant market ill simply too low to trigger compc:titive conoems.
Moreover, even if the relevant market vvere confIDed to broadC!l.<d "'00 cable television., there is no
basis on which afindlng could be made thi'lt the LMA will either faci1iTale collusion among
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Columbus television broadcasters or permit WTTE and WSYX profitably to raise prices
unilaterally to any group ofcaptive advertisers.

The Department should therefore approve this transaction without further delay.

- - - -\

\
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